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Section 202 of Code of Criminal Procedure 1973
202. Postponement of issue of process.

(1) Any Magistrate, on receipt of a complaint of an offence of which he is authorised to take cognizance or which has been 
made over to him under section 192, may, if he thinks fit, postpone the issue of process against the accused, and either 
inquire into the case himself or direct an investigation to be made by a police officer or by such other person as he thinks fit, 
for the purpose of deciding whether or not there is sufficient ground for proceeding: Provided that no such direction for 
investigation shall be made,--

(a) where it appears to the Magistrate that the offence complained of is triable exclusively by the Court of Session; or

(b) where the complaint has not been made by a Court, unless the complainant and the witnesses present (if any) have been 
examined on oath under section 200.

(2) In an inquiry under sub- section (1), the Magistrate may, if he thinks fit, take evidence of witnesses on oath: Provided that 
if it appears to the Magistrate that the offence complained of is triable exclusively by the Court of Session, he shall call upon 
the complainant to produce all his witnesses and examine them on oath.

(3) If an investigation under sub- section (1) is made by a person not being a police officer, he shall have for that 
investigation all the powers conferred by this Code on an officer- in- charge of a police station except the power to arrest 
without warrant.



Inquiry U/s 202 CrPC



Meaning of ‘Inquiry’ U/s 202 CrPC- 

Hon’ble Supreme Court has held in the case of Vijay Dhanuka v. Najima Mamtaj, (2014) 14 SCC 638 that:

“14. In view of our answer to the aforesaid question, the next question which falls for our determination is whether the 
learned Magistrate before issuing summons has held the inquiry as mandated under Section 202 of the Code. The word 
“inquiry” has been defined under Section 2(g) of the Code, the same reads as follows:

“2. (g) ‘inquiry’ means every inquiry, other than a trial, conducted under this Code by a Magistrate or court;”

It is evident from the aforesaid provision, every inquiry other than a trial conducted by the Magistrate or the court is 
an inquiry. No specific mode or manner of inquiry is provided under Section 202 of the Code. In the inquiry envisaged 
under Section 202 of the Code, the witnesses are examined whereas under Section 200 of the Code, examination of 
the complainant only is necessary with the option of examining the witnesses present, if any. This exercise by the 
Magistrate, for the purpose of deciding whether or not there is sufficient ground for proceeding against the accused, is 
nothing but an inquiry envisaged under Section 202 of the Code..”



Scope of ‘Inquiry’ U/s 202 CrPC- 

Hon’ble Supreme Court has held in the case of Mohinder Singh v. Gulwant Singh, (1992) 2 SCC 213 that:

“11. This Court as well as various High Courts in a catena of decisions have examined the gamut and significance of Section 
202 of the Code and settled the principle of law, the substance of which is as follows:

The scope of enquiry under Section 202 is extremely restricted only to finding out the truth or otherwise of the 
allegations made in the complaint in order to determine whether process should issue or not under Section 204 of the 
Code or whether the complaint should be dismissed by resorting to Section 203 of the Code on the footing that there is 
no sufficient ground for proceeding on the basis of the statements of the complainant and of his witnesses, if any. But the 
enquiry at that stage does not partake the character of a full dress trial which can only take place after process is issued under 
Section 204 of the Code calling upon the proposed accused to answer the accusation made against him for adjudging the guilt or 
otherwise of the said accused person. Further, the question whether the evidence is adequate for supporting the conviction can 
be determined only at the trial and not at the stage of the enquiry contemplated under Section 202 of the Code. To say in other 
words, during the course of the enquiry under Section 202 of the Code, the enquiry officer has to satisfy himself simply on the 
evidence adduced by the prosecution whether prima facie case has been made out so as to put the proposed accused on a regular 
trial and that no detailed enquiry is called for during the course of such enquiry. Vide Vadilal Panchal v. Dattatraya Dulaji 
Ghadigaonker and Pramatha Nath Taluqdar v. Saroj Ranjan Sarkar.”



Whether Inquiry Mandatory - 
Hon’ble Supreme Court has held in the case of Vijay Dhanuka v. Najima Mamtaj, (2014) 14 SCC 638 that:

“12. The words “and shall, in a case where the accused is residing at a place beyond the area in which he exercises his jurisdiction” 
were inserted by Section 19 of the Code of Criminal Procedure (Amendment) Act (Central Act 25 of 2005) w.e.f. 23-6-2006. The 
aforesaid amendment, in the opinion of the legislature, was essential as false complaints are filed against persons residing at far off 
places in order to harass them. The note for the amendment reads as follows:

“False complaints are filed against persons residing at far off places simply to harass them. In order to see that innocent persons are not 
harassed by unscrupulous persons, this clause seeks to amend sub-section (1) of Section 202 to make it obligatory upon the Magistrate 
that before summoning the accused residing beyond his jurisdiction he shall enquire into the case himself or direct investigation to be 
made by a police officer or by such other person as he thinks fit, for finding out whether or not there was sufficient ground for 
proceeding against the accused.”

The use of the expression “shall” prima facie makes the inquiry or the investigation, as the case may be, by the Magistrate mandatory. 
The word “shall” is ordinarily mandatory but sometimes, taking into account the context or the intention, it can be held to be directory. 
The use of the word “shall” in all circumstances is not decisive. Bearing in mind the aforesaid principle, when we look to the 
intention of the legislature, we find that it is aimed to prevent innocent persons from harassment by unscrupulous persons 
from false complaints. Hence, in our opinion, the use of the expression “shall” and the background and the purpose for which 
the amendment has been brought, we have no doubt in our mind that inquiry or the investigation, as the case may be, is 
mandatory before summons are issued against the accused living beyond the territorial jurisdiction of the Magistrate.”



Right of Accused to participate in an Inquiry U/s 202 CrPC- 

Hon’ble Supreme Court has held in the case of Chandra Deo Singh v. Prokash Chandra Bose, 1963 SCC OnLine SC 4 
that:

“7. Taking the first ground, it seems to us clear from the entire scheme of Chapter XVI of the Code of Criminal Procedure 
that an accused person does not come into the picture at all till process is issued. This does not mean that he is precluded 
from being present when an enquiry is held by a Magistrate. He may remain present either in person or through a 
counsel or agent with a view to be informed of what is going on. But since the very question for consideration being 
whether he should be called upon to face an accusation, he has no right to take part in the proceedings nor has the 
Magistrate any jurisdiction to permit him to do so. It would follow from this, therefore, that it would not be open to 
the Magistrate to put any question to witnesses at the instance of the person named as accused but against whom 
process has not been issued; nor can he examine any witnesses at the instance of such a person. Of course, the 
Magistrate himself is free to put such questions to the witnesses produced before him by the complainant as he may think 
proper in the interests of justice. But beyond that, he cannot go.”



Investigation U/s Section 202 CrPC



Investigation U/s 156(3) Versus U/s 202 CrPC
Hon’ble Supreme Court has held in the case of Ramdev Food Products (P) Ltd. v. State of Gujarat, (2015) 6 SCC 439 that:

“21. On the other hand, power under Section 202 is of different nature. Report sought under the said provision has limited 
purpose of deciding “whether or not there is sufficient ground for proceeding”. If this be the object, the procedure under 
Section 157 or Section 173 is not intended to be followed. Section 157 requires sending of report by the police that the police 
officer suspected commission of offence from information received by the police and thereafter the police is required to proceed to 
the spot, investigate the facts and take measures for discovery and arrest. Thereafter, the police has to record statements and report 
on which the Magistrate may proceed under Section 190. This procedure is applicable when the police receives information of a 
cognizable offence, registers a case and forms the requisite opinion and not every case registered by the police.

22.1. The direction under Section 156(3) is to be issued, only after application of mind by the Magistrate. When the Magistrate 
does not take cognizance and does not find it necessary to postpone the issuance of process and finds a case made out to 
proceed forthwith, direction under the said provision is issued. In other words, where on account of credibility of 
information available, or weighing the interest of justice it is considered appropriate to straightaway direct investigation, 
such a direction is issued.

22.2. The cases where Magistrate takes cognizance and postpones issuance of process are cases where the Magistrate has yet 
to determine “existence of sufficient ground to proceed”. Category of cases falling under para 120.6 in Lalita Kumari [Lalita 
Kumari v. State of U.P., (2014) 2 SCC 1 : (2014) 1 SCC (Cri) 524] may fall under Section 202.”
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